KEANMILLER

KEAN MILLER HAWTHORNE D’ARMOND McCOWAN & JARMAN LLP

BUSINESS NOTES

SPRING 2005

NEW HOMESTEAD EXEMPTION MAY BE
TRAP FOR THE UNWARY

In November 2004, the Louisiana voters ap-
proved a new Constitutional Amendment to revise
Louisiana’s Homestead exemption law for ad va-
lorem tax purposes. While this new law is helpful
in clarifying a number of issues, it does create a
trap for the unwary. Specifically, the new law has
been interpreted to deny the homestead exemp-
tion for individuals who transfer their homes into

revocable trusts (also known as living trusts).

While not as common as it is in other states,
some Louisiana residents have used revocable or
living trusts for estate planning purposes. Basi-
cally, these trusts hold title to an individual’s prop-
erty during his or her lifetime and can be managed
by a successor trustee if the individual becomes
incapacitated. Upon the individual’s death, the
property passes to the beneficiaries (heirs) under

the terms of the trust.

The new law allows for the homestead exemp-
tion for irrevocable trusts but not for revocable
trusts. Before the new law was enacted, there had
been a number of Attorney General’s Opinions al-
lowing the homestead exemption for homes held

in revocable trusts when the prior homeowner
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continued to serve as trustee and/or beneficiary
of the trust. In a revocable trust, the settlor (ho-
meowner) can revoke the trust at any time and
get the home back. Because of this power of re-
vocation, it would make sense to treat the settlor
as the owner of the home notwithstanding the
trust. However, because the new law specifically
allows for irrevocable trusts, but is silent with re-
spect to revocable trusts, it has been interpreted
to prohibit the homestead exemption for homes
held by revocable trusts. Apparently, the tax as-
sessors throughout the state have agreed upon
this interpretation and are proceeding to contact
individuals whose homes are in revocable trusts
to advise them that they no longer quality for the
homestead exemption. While the validity of the
assessors’ interpretation is somewhat question-
able, there may be alternatives to qualify for the
homestead exemption and still utilize a revocable

living trust when desired.
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