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Traditional Non-Hazar dous Oil Field Waste Could Be the Subject of Punitive Damages. In arecent
ruling, the Louisiana Third Circuit Court of Appeal (whosedistrict includesmuch of Southwestern Louisiana)
concluded saltwater generated from oil and gas activities, as wdl as “petroleum,” may be considered a
“hazardous’ substancefor purposesof awarding punitive damages under LouisianaCivil Codearticle 2315.3.
Article 2315.3, which was repealed in 1996, alowed for punitive damagesfor injuries caused by the wanton
or recklessdisregard of public safety in the storage, handling, or transportation of hazardoustoxic substances.

Thecase at issueinvolved a surface lease granted by alandowner to Shell Oil Company (“ Shell”). Plaintiffs,
heirs of the landowner, claimed in part that Shell breached the lease agreement by disposing saltwater from
il production on the property. Thetrial court determined that Shell’s activities on the leased premises did
not subject them to exemplary damages under Article 2315.3. Plaintiffs appealed.

Shell argued that because the Louisiana legidature specifically exempted petroleum from being considered a
“hazardous substance” under Louisiana s “ Superfund” statute, petroleum likewise should be exempt under
Article 2315.3. TheThird Circuit rejected the argument, relying on two other appellate court decisionsfinding
that natural gas was not exempt from the reach of the punitive damages statute. Interestingly, the Third
Circuit refused to follow the Louisiana Supreme Court decision in a 1999 case holding that “petroleum
lubricating oil” was not considered a toxic and hazardous substance under Article 2315.3.

Esteban Herrera, Jr. (225) 382-3419; E-Mail: esteban.herrera@keanmiller.com and

Karli Glascock Wilson (225) 389-3704; E-Mail: karli.wilson@keanmiller.com

DEQ Developments. BlissHiggins, the Assistant Secretary of the Office of Environmental Services, resigned
her appointed position with DEQ effective January 14, 2001. Shewill be taking accumulated leave, but may
return to her civil service position in the environmenta permitting group at DEQ. Blissiswidely recognized
as having tremendous knowledge and competence in the field of ar permits and regulations. Bliss was
instrumental in developing the Louisiana toxic ar pollutant program, one of the few state programs in the
nation that regulatessuch emissions. Blissalso took the lead in developing the state's Title V operating permit
program. She also has held severa |eadership positionswith STAPPA/ALAPCO. Wewish Blissall the best
in whatever future endeavors she chooses to pursue.

Secretary Dde Givens has appointed Linda Levy, formerly Assistant Secretary for Environmental
Compliance, into the position of Assistant Secretary of Environmental Services. He has also appointed R.
Bruce Hammatt as Assistant Secretary for Environmental Compliance. Both Lindaand Bruce arelong time
DEQ employees who will bring a great deal of experience to their roles.
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Insignificant Activities List. The Louisiana Department of Environmental Quality (“LDEQ") recently

proposed a revision to the Insignificant Activities List set forthin LAC 33:111.501.B.5. The proposed rule
(AQ222) seeks to add ten indignificant activities to the Insignificant Activities List to further smplify and



streamline the permitting process concerning small air emissions. The proposed rule should benefit the
regulated community and the LDEQ by reducing the number of temporary variance requests and/or permit
modificationsfor activitiesthat result in insgnificant and de minimis emissions. LCA supported the proposed
revisions as beneficial both to the regulated community and the LDEQ.

Kyle B. Beall (225) 382-3493; E-Mail: kyle.beall @keanmiller.com

/77 Web Watch \\

by Megan E. Lapari

http://www.4cleanair .or g/member ss/home.html

STAPPA/ALAPCO. The State and Territorial Air Pollution Program and the Association of Local Air
Pollution Control Officials represent air pollution control agencies across the United States. Their websiteis
auseful starting point for access to information on state and local air pollution control agencies aswell asa
research tool for al aspects of air pollution control.

http://www.gsi-net.com/RBCAPOL /stselect.htm

RBCA State Policy | ssue Database. A guideto Risk-Based Corrective Action programsin 33 participating
states. This website allows visitorsto compare key policy issues between state programs and to review site
assessment and classification methods as well as remedia action options used by each state.
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Leonard L. Kilgore |11 has been selected as a Fellow of the Louisiana Bar Foundation and as a member
of the Chancellor’s Council of the LSU Paul M. Hebert Law Center.

Maureen N. Harbourt was a speaker at the Air and Waste Management Association’s Fall Seminar on
Air Compliance issues and spoke on Ethics at the Southwest Louisiana Bar Association’'s November
meeting.

Kean Miller’s website hasanew and improved look! Log on to www.keanmiller.com for information
on the firm, including biographical data on each attorney, publicationswritten by the attorneys, and more.

This newsletter is designed as ageneral report on legal developments. The published material does not constitute
legal advice or rendering of professional services.



