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HOW SPECIFIC DO EMPLOYERS 
NEED TO BE?

A recent decision of the Court of Appeals for the 
Fifth Circuit, Clara Patrick versus Tom Ridge, Secretary, 
Department of Homeland Security, No. 04-10194 (De-
cember 2004) shows how a lack of “sufficient clarity” 
in articulating a reason for an employment decision 
can sometimes negatively impact an employer.

The employee in this case advanced charges of 
age discrimination and retaliation arising out of the 
employer’s refusal to promote her to a supervisory 
position for which she had applied. The district court 
had earlier dismissed the claims pursuant to a motion 
for summary judgment filed by the defendants. The 
Court of Appeals, however, reversed the dismissal 
and at the same time provided employers with a 
good reminder about the need to be able to articulate 
“specifics” in certain situations. 

The district court ruled (and the defendants did 
not challenge on appeal) that the employee suc-
ceeded in making out a prima facie case for both age 
discrimination and retaliation. The Court of Appeals 
indicated that “an employee’s establishment of a 
prima facie case creates a rebuttable presumption that 
the employer unlawfully discriminated against the 
employee” and that “[t]o rebut the presumption of 
discrimination created by the employee’s prima facie 
case, the employer must articulate a legitimate, non-
discriminatory reason for its decision.” The Court of 
Appeals went on to state that if the employer succeeds 
in this regard, “the presumption of discrimination 
created by the plaintiff’s prima facie case falls away 
and the factual inquiry becomes more specific” and 
that to “avoid dismissal on the employer’s motion for 

summary judgment, the employee must show that 
the employer’s putative legitimate, nondiscrimina-
tory reason was not its real reason, but was merely a 
pretext for discrimination.” 

One of the reasons offered by the defendants in this 
case was that the employee was “not sufficiently suit-
ed” for the position. The Court of Appeals, however, 
stated that “to meet its burden of production under 
McDonnell Douglas, an employer must articulate a 
nondiscriminatory reason with ‘sufficient clarity’ to 
afford the employee a realistic opportunity to show 
that the reason is pretextual” and that “to rebut an 
employee’s prima facie case, a defendant employer 
must articulate in some detail a more specific reason 
than its own vague and conclusional feeling about 
the employee.” The Court went on to state that: 

We hold as a matter of law that justifying an 
adverse employment decision by offering a 
content-less and nonspecific statement, such 
as that a candidate is not “sufficiently suited” 
for the position, is not specific enough to meet 
a defendant employer’s burden of production 
under McDonnell Douglas.  It is, at bottom, a 
non-reason. 
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